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TRANSCRIPT 
Marriage law in times of virus: An opportunity to reform?  

On 23rd March 2020 the UK Government announced a nationwide lockdown in light of the 
Covid-19 global pandemic. At that time Prime Minister Boris Johnson announced that ‘We will 
stop all gatherings of more than two people in public- excluding people you live with. And we’ll 
stop all social events, including weddings, baptisms and other ceremonies, but excluding 
funerals.’ The Coronavirus Act 2020 was subsequently passed on 25th March and s52 of the Act 
provides for powers to issue directions relating to events, gatherings and premises. Section 5(1) 
of Schedule 22 of the Act makes it clear that the Secretary of State has the power to prohibit or 
otherwise restrict gatherings. These gatherings include weddings. 

A subsequent County Council webpage confirmed that: 
‘The Government has suspended all marriages and civil partnerships until further notice. In 
England and Wales, legislation does not provide for marriages or civil partnerships to be 
contracted/ formed by telephone, online or by video conference and there are no current plans 
for this to change.’ 

During lockdown there have been some reported cases of couples still undertaking a ceremony 
of sorts using video conferencing software with the celebrant and congregation appearing 
remotely, but as is noted in one case ‘The soon-to-be Mr and Mrs Jackson still need to complete 
the legal process of tying the knot once lockdown lifts.’ There has also been one reported case of 
a wedding actually taking place with the couple, a witness and a celebrant, but it remains 
unclear how this was permissible during lockdown. 

In the short term it has been estimated that around 64% of the weddings expected to take place 
this year will now be postponed or cancelled. In the medium term it is expected that even once 
lockdown is lifted there will be something of a ‘new normal’ where restrictions to daily activities 
are unlikely to enable weddings to take place, in the traditional sense, any time soon. In the 
longer term it may be time to consider whether the law of marriage does need to be amended 
to enable weddings to take place using modern technologies.  

At the same time as this question around law reform arises so the Law Commission is mid-way 
through a two-year project which is considering how and where people can marry in England 
and Wales. This project started with a scoping paper back in 2015 entitled Getting Married. This 
paper came about due to a Government backed public consultation on whether non-religious 
belief organisations, such as Humanists, should be able to solemnise marriages. The response to 
the consultation suggested support for the proposal but the Law Commission then identified 
that it was difficult to see how reform could be implemented within the current system. In the 
scoping paper, the Law Commission asked whether the current law of marriage allowed people 
on the one hand to marry in a way which meets their needs and wishes, whilst also ensuring the 
status of marriage was protected by society and the state. The scoping paper notes that whilst 
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the current law for marriages, as amended, is governed by the Marriage Act 1949 this was in 
itself a consolidating piece of legislation which owes much of its contents to the Marriage Act 
1836.  

The foundations for the Marriage Act 1836 actually come from The Clandestine Marriages Act 
1753. The 1753 Act was passed as a way of formally regulating what had become a notoriously 
informal process and effectively, according to Stephen Cretney, gave‘…the Church of England a 
virtual monopoly over marriages’ and confirmed that a valid marriage had to be Anglican and 
required banns to be read over three successive Sundays which formally gave notice to the 
Parish that a wedding was to take place. The solemnisation of the wedding took the form of a 
ceremony which took place in the Anglican church where the banns had been read with two 
witnesses present and the event of the wedding had to be carefully recorded in the same church 
register. Although the Marriage Act 1836 introduced civil marriage and enabled couples to get 
married in a register office rather than an Anglican church, the key stages of notice, 
solemnisation and registration were maintained and still exist today as formal requirements for a 
legal marriage. Since 1994 a wider range of premises, including hotels and stately homes and 
more interestingly decommissioned warships and football grounds have been approved for civil 
marriages to take place but it is the case that the current law of marriage, with some 
amendment, is now nearly 200 years old.  

On that basis the Law Commission in their 2015 scoping paper confirmed that the current law of 
marriage is outdated, complex and uncertain. The law is regarded by the Commission as 
outdated because its basis is heavily reliant on a system which was devised back in 1753 (and 
even the licensing for weddings can be traced back to 1533) and in a much changed society it is 
felt the law does not allow for ‘sufficient scope for personality’ in terms of approved premises 
and does not accommodate a multi faith society in as inclusive a way as possible where Anglican 
weddings are treated differently to Jewish and Quaker weddings which are treated differently to 
other religious weddings. The law is seen as unduly complex because the current twin track 
system which deals with Anglican (and other religious) marriages in one way and civil weddings 
in another means that different laws apply to different groups of people depending on where 
they are getting married. This is particularly significant given the law has introduced civil 
marriage for same sex couples whereas these couples are unable to get married in an Anglican 
church at the present time, in spite of calls for legislative change. Finally, the law is seen as 
uncertain because the emergence of the concept of a ‘non-marriage’ where there is some 
dispute as to defective formalities has resulted in a series of cases, which are sometimes difficult 
to reconcile and do call for greater clarity moving forward.  

As a consequence of these documented deficiencies in the current law the Law Commission set 
out, in its scoping paper, a proposal for a project of reform which would be guided by principles 
of certainty and simplicity, fairness and equality, protecting the state’s interests and respecting 
individuals’ wishes and beliefs. Proposals for reform are also documented and consider 
legislating solely for non-religious belief organisations, legislating for universal civil marriage 
and legislating for a greater choice within a simpler legal framework. Although in October 2017 
the Law Commission announced that the Government had decided it was not the right time to 
push forward with reforming the law of marriage, by November 2018 the Government 
announced that it would ask the Commission to review the laws around weddings in England 
and Wales with a project that will ‘propose options for a simpler and fairer system to give 
modern couples meaningful choice.’. The project started in July 2019 and is due to report in 
2021. A fifth guiding principle has been added to the Law Commission’s brief which is to remove 
any unnecessary regulation, so as to increase the choice and lower the cost of wedding venues 
for couples. 
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Looking at the current status of the Law Commission’s project, its website indicates the 
Commission has been preparing a consultation paper with provisional reform proposals and 
questions for consultees. The publication of this paper along with a timeframe for consultation is 
under review in light of the Covid-19 pandemic. Meanwhile during the pandemic in New York 
State, in the US, Governor Andrew Cuomo, issued an executive order on 18th April which allows 
clerks to perform marriage services using video conferencing software.  The executive order 
does provide for a list of requirements that need to be met and this is only currently a temporary 
order that runs until 18th May in the first instance. However, it does demonstrate what marriage 
law can be during a time of crisis. 

At the time of the Law Commission publishing its scoping paper, Property Law Commissioner 
Professor Nick Hopkins stated that: ‘A couple’s wedding day is one of the most important events 
in their lives. Our project aims to bring the 19th century law up to date and make it more flexible, 
giving couples greater choice so they can marry in a way that is meaningful to them.’ Recent 
events may actually necessitate the Law Commission, when reviewing reform options for the 
law of marriage,  to consider whether any change should be up to date by embracing modern 
technologies, such as video conferencing software, as a method of performing and registering a 
marriage and also as a way of safeguarding choice during what are unprecedented times.  This 
would certainly remove any unnecessary regulation and would maximise the choice for the 
parties as preferred by this project of reform.  

Thank you and stay safe!  
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