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TRANSCRIPT 
Hello, my name is Roger Halson, and I want to do a short presentation, which I have 
entitled “Catastrophic Contracting.” Contractors cannot anticipate every event that might 
affect their contract. For this reason, the substantive law and its processes need to be 
flexible in the face of unexpected events. Now, there are three aspects to this.  

First, the contracting parties themselves may include a clause in their contract which 
relieves them of any obligation if performance is affected by events beyond their control. 
This is usually called a force majeure clause. 

Second, if there is no such clause in the contract, then a contract may be said to be 
frustrated and this will operate to relieve the parties of their obligations to perform. 
However, the so-called doctrine of frustration is a very narrow one and this was illustrated 
in a recent case called Canary Wharf v the European Medicines Agency in 2019. In this case, 
the High Court emphasized that the doctrine of frustration would only exceptionally apply. 
The High Court held that the lease of premises to the European Medicines Agency, the 
EMA, was not frustrated by Brexit, the UK leaving the European Union. The EMA was not 
legally obliged to relocate following Brexit but merely found it more convenient to do so. 
Further, when signing the lease, the EMA did not include a break clause. That is a clause 
that would have allowed for early termination of the lease. In those circumstances, the 
High Court held that the lease was not frustrated. It remained in force. 

Thirdly, there are other ways in which the law can help parties adapt to unusual exceptional 
circumstances. These ways which will involve the rest of my presentation now, involve 
procedural rather than substantive law. This is very nicely illustrated by a very recent 
decision of the High Court, which is currently as I speak under appeal to our Supreme 
Court. The case is called the Financial Conduct Authority v Arch Insurance. 

The issue in the case was whether policies of insurance taken out by businesses to cover 
business interruption extended to ensure them against the consequences of disruption 
caused by the current COVID-19 crisis. Now, there are a number of very unusual features 
to this case. Rather flippantly, it's sometimes said that the average supermodel of any 
gender like the average senior barrister of any gender will not get out of bed for less than 
£10,000. Imagine then the cost of this case which took several days to be heard and which 
involve no less than 15 Queen's Counsel. That is the most senior grade of barrister as well 
as more junior barristers and all the major city law firms, which we sometimes call the 
magic circle law firms. The reason for this huge investment in legal expertise was that the 
proper interpretation of these policies had massive financial implications for both the 
insurers, insurance companies, and also the insured. Those who had taken out the policies. 
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The case did not involve litigation in the usual sense of one party seeking a remedy from 
the other, rather it was brought by the industry regulator, the financial conduct authority, 
to test issues of principle in relation to these policies in effect asking the court for 
guidance. Unusually, the case jumped the usual queue for court time as a result of its 
importance. Exceptionally, the case was heard by a specially convened court consisting of a 
High Court judge with financial expertise, and also a Court of Appeal judge. High Court 
cases would usually be heard only by a single High Court judge. 

Most of the questions before the court were answered in favour of the insured parties. 
However, it’s not the decision itself, but the way the procedural rules were adapted to deal 
with a recent event that was impacting upon all the businesses or many businesses in our 
country that is of interest. As I've said, the case has now been appealed to the Supreme 
Court and we will await their decision. 
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