
 

Page 1 of 5 

TRANSCRIPT 
Well, greetings to those of you currently studying Public International law. My name is 
Wade Mansell, and as you are probably aware I'm the convenor of this module and the 
author of the module guide. My topic today concerns a subject which is absolutely 
fundamental to the international legal regime and which is under scrutiny at least within 
the United Kingdom and the EU as seldom before. The subject is the rule of law and 
international law. 

It is of course, intimately concerned as I speak with the Brexit process, the process by which 
United Kingdom is leaving the European Union. It is also concerned with the problem of 
enforcement in international law. Before coming to the kernel of this talk, just a little of 
background is necessary, some of which if you have studied Public law, will be familiar to 
you. 

In Public law, it is often asserted that within the United Kingdom, a central tenet of the 
United Kingdom's uncodified constitution, along with parliamentary supremacy and the 
separation of powers, is adherence to the rule of law. 

Indeed, the Constitutional Reform Act of 2005 states in section one, "This Act does not 
adversely affect, (a) the existing constitutional principle of the rule of law, or (b) the Lord 
Chancellor's existing constitutional role in relation to that principle." Perhaps regrettably, 
however, the precise meaning of the rule of law remains undefined. Although it's generally 
accepted, that at a minimum, it includes acceptance of the principle that basic rules are 
concerned with the generality of law. That is, all people are bound by the law, even those 
who draft it and the immutability of the most basic legal principles. 

Students in United Kingdom Public law are often asked in examinations whether the 
United Kingdom has need for a written constitution. The most common response, and so 
many of them utilize the quotation, "If it ain't broke, why fix it." – cliché-, is the state that 
the United Kingdom compliance with those three principles of parliamentary supremacy, 
the separation of powers and the rule of law, obviates, that means makes unnecessary, the 
need for a written United Kingdom constitution. Were one to be drafted, the effect would 
be that parliamentary supremacy would be lost to an unelected judiciary. 

Such an answer sensible, though it may be, of course, assumes the unquestioned 
acquiescence and the rule of law by UK Government however the rule of law might be 
defined. What would be the position if this acquiescence is denied? For obvious reasons, 
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here I'm not considering any remedy in the UK domestic constitutional law, only the 
implications for Public international law. 

Turning then to international law, I begin by observing that Lord Bingham, you might have 
read his book, The Rule of Law, who was sometime Chief Justice of England and Wales and 
but also a senior law Lord of the United Kingdom, attempted in his book to define the rule 
of law and he laid down a number of propositions. The eighth proposition, which I think is 
important, he asserted that the rule of law required compliance with its obligations in 
international law as a national law. In other words, within domestic law, if the rule of law 
was to be complied with, it required that international law legal obligations be met and not 
disputed.  

I've seen no member of the current United Kingdom Government who disagrees with that 
statement. The only slight caveat to that proposition is that some people have observed 
that in the ministerial code, the Cabinet Office Ministerial Code, which is a statement to 
ministers about how they ought to act, Ministerial Code from 2010, it observes the 
overarching duty on ministers to comply with the law, including international law and 
treaty obligations. In the 2015 version, that reads simply the overarching duty on ministers 
to comply with the law, but I think that the change is more apparent than real, because the 
government when asked about it, said that the change merely simplified the wording and 
that the context was no different. 

Well, one constant issue in Public International law concerns enforceability. As you all 
know, many examination papers ask a question at least obliquely requiring contemplation 
as to whether international law can really be regarded as genuine law when it seems to 
lack the effect of sanctions in situations where international law is breached. Well, I trust 
that I can rely upon your familiarity with the module guide chapter two, and especially 
chapter two, five, and don't need to explain that further. 

First to remind you that because the reality is that international law is a law of coordination 
rather than subordination, to use Roe Saunders’ words, "In this, it requires willing 
participation rather than commands.", it draws its coercive strength, it's pulled to 
compliance, not from a threat of sanctions, but from compliance prompted by the self-
interest of all states in an international legal regime. 

In this international legal regime, its basis lies in, of course, pacta sunt servanda, the 
recognition that international relations are dependent upon state parties, acting in good 
faith and abiding by obligations which they have promised or assumed. Such a basic 
principle is, as you all know, being familiar with your module guide, and especially chapter 
six three stated in the Vienna Convention on the Law of Treaties 1969 in Articles 26 and 27, 
and also those articles which are within the treaty also articulate the existing customary 
international law, so binding upon those states observance of treaties. 

Article 26 of the Vienna Convention states, "Pacta Sunt Servanda: Every treaty in force is 
binding upon the parties to it and must be performed by them in good faith.” Article 27, 
dealing with internal law and domestic law that is, and observance of treaties states, "A 
party may not invoke the provision of its internal law as justification for its failure to 
perform a treaty." 



Page 3 of 5 

Well, with no doubt if you were considering this in an examination you would want to 
consider when and under what circumstances and why the state might wish to breach such 
a clear provision. It's not really of relevance at the moment. Rather, I want to revert to the 
United Kingdom and its negotiations in preparation for the consequences of the decision 
to withdraw from the European Union. 

The EU-UK Withdrawal Agreement was concluded on the 17th of October 2019 and it 
entered into force on the first of February 2020. Also agreed was a protocol on Ireland and 
Northern Ireland, signed on the 31st of January 2020. As one writer put it, "Very early on in 
the negotiations ahead of the United Kingdom's withdrawal from the EU, both the United 
Kingdom and the EU acknowledged the unique situation of Ireland and Northern Ireland. 
They agreed that a specific solution was needed to reconcile the different interests at play." 

The solution was found in the form of The Protocol on Ireland and Northern Ireland 2020, 
31st of January, which first of all, avoids a hard border between Ireland and Northern 
Ireland, and safeguards the all Ireland economy and the Good Friday Belfast Agreement 
and all its dimensions. Secondly, the protocol preserves the integrity of the EU single 
market, along with all the guarantees it offers in terms of consumer protection, public and 
animal health, and combating fraud and trafficking. 

Thirdly, and perhaps most importantly, maintains Northern Ireland and the United 
Kingdom customs territory, so that it may benefit from future free trade agreements that 
the United Kingdom may conclude with third countries. 

Well, for any of you who don't understand the issue, the problem for the negotiators was 
that under the so-called Good Friday Agreement of April of 1998, it had been agreed in 
that British-Irish agreement that there should be no hard border between the Republic and 
the province of Northern Ireland, part of the United Kingdom. During the negotiations on 
the United Kingdom's plan 2019 withdrawal from the European Union, the EU produced a 
position paper on its concerns regarding support of the Good Friday Agreement by the 
United Kingdom during Brexit. 

The position paper addressed topics including the avoidance of any creation of such a 
hard border and that provision formed part of a UK-EU deal, which was rejected by the UK 
Parliament on three occasions. May's successor, Prime Minister Boris Johnson initially 
called for this Irish backstop which was stopping the agreement being accepted by the UK 
Parliament, initially called for it to be removed, but he eventually accepted it within the 
withdrawal agreement on the 17th of October 2019. He accepted that there must be this 
backstop which would be a different law for the Northern Ireland from the rest of the 
United Kingdom. 

Less than one year later in September of this year, September 2020, the UK Northern 
Ireland Secretary, Brandon Lewis, told the House of Commons that the UK government 
planned to break international law only, he said in, "A specific and limited way." Now, why 
did he decide that it would be necessary to break this withdrawal agreement? 

Well, it was because the United Kingdom now realized, although it's hard to believe that 
they didn't know it from the start, and the evidence is that they did, that the acceptance of 
those terms meant that if a hard border between Northern Ireland and the Republic and 
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over its customs posts, et cetera, that was to be avoided, then it would be necessary to 
have a customs inspection between Northern Ireland and Great Britain. 

Such a solution would be anathema, both to Northern Ireland, particularly the unionists 
and to the United Kingdom, and this is why the United Kingdom now wish to resign from 
their agreement and to insist that as provided for in the new bill, which they're introducing 
to parliament, the UK Internal Market bill, there should be unfettered access for the 
transfer of goods within the four countries in the UK internal market. In other words, there 
would be no distinction in trade between Northern Ireland and Scotland, England, and 
Wales. 

Now that clearly breaches the agreement, which had necessitated that customs inspection 
and possible tariffs between Great Britain and Ireland, and the result might be to 
necessitate a hard border once more, which was unacceptable under the Good Friday 
Agreement. That bill has led to enormous opposition, particularly in the House of Lords 
which of course rejected the propositions but has been told that House of Commons will 
reintroduce those provisions once more, although we don't know that that will pass. It has 
led to a tremendous outcry of people who feel that the United Kingdom should, under all 
circumstances comply with its obligations under international law. 

What will happen then, if the United Kingdom does pass the Internal Market bill? It would 
mean that the United Kingdom would knowingly have breached the fundamental 
proposition of international law found on Articles 26 and 27 of the Vienna Convention on 
the Law of treaties. 

What might the consequences be? Well, firstly, the EU has already launched infringement 
proceedings pursuant to the withdrawal agreement, but it's difficult to see how these 
might obtain satisfaction in the face of UK intransigence, and this is where those who 
regret the lack of sanctions might seem to have a point. There's no provision for monetary 
compensation or punishment, so what is the UK got to worry about? 

Such a stance might indeed remind you of John Bolton's view of international laws stated 
in Chapter 11 of your module guide and the United States readiness, certainly in the Trump 
regime, to breach agreements, when it thinks necessary or useful. Not restricting it to the 
United States, you might also think of the apparent ease with which China is breaching the 
treaty provisions over Hong Kong. Sanctions are indeed lacking. Is there no price to be 
paid? 

Well, this is my major point, I think, as I hope you will realize, there is indeed a price to be 
paid, but that might be best described as reputational damage, not quite perhaps as 
damaging as perceived by Cassio and Shakespeare's Othello, where he said, "Reputation, 
reputation, reputation. Oh, I have lost my reputation. I have lost the immortal part of 
myself, but what remains is bestial, and what remains is bestial”, but not bad as that, bad 
as that, but damaging nevertheless and more so for states lacking great power status. 

Will other states be prepared to accept treaty undertakings from a demonstrably 
untrustworthy state? What safeguards might future treaty partners insist upon including, 
including defined sanctions? What will be the effect on future negotiations between the EU 
and the UK? Will UK diplomats have lost any or dependability and trustworthiness? As 
significant that the response of the Republic of Ireland Foreign Minister has been to say 
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that if the Internal Market bill survives, the 27 members of the EU would not be able to 
conclude a trade agreement with the United Kingdom as its word could not be trusted. 

To summarize then, my simple point in this brief blog is to suggest once more that a lack 
of apparent sanctions in international law might be less real than is often alleged. 
Coordination rather than subordination remains the simple feature of the international 
legal regime. To quote from Professor Vaughan Lowe's book with a catchy title, 
International Law, from 2007, when answering his question as to why international law 
generally receives compliance, he suggests that “this arises from the very fact that 
international law is not imposed on states by an external legislature, but rather the state 
make the rules to suit themselves. They are the rules of our members, not a proprietors 
club.” 

Finally, I should just observe that as I record this, the fate of the UK Internal Market’s bill 
remains in the balance. In the interests of international legal regime and the good name of 
the United Kingdom, we must hope that it does not become a part of the United Kingdom 
domestic law. 

If you've got this far, many thanks for your patience and indulgence. Thank you. 
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