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JOINT AUTHORSHIP OF MUSICAL WORKS IN 
COPYRIGHT LAW  
Dr. Luke McDonagh, Module convener for Intellectual property law 

Transcript 
Hello, I'm Dr. Luke McDonagh. I'm the module convener of Intellectual property law on the 
University of London external program. I'm very happy to present you this video vlog on joint 
authorship of musical works in copyright law.  

 To begin, it's important to cite and refer to the statute. The statute, as you know from your studies 
of intellectual property law, is the Copyright, Designs, and Patents Act 1988. This is the key statute 
for copyright law. 

The key case law we'll be looking at today involves two major cases, Hadley v Kemp, a high court 
case from 1999 about joint authorship of music, and Fisher v Brooker, another case that started in 
the High Court on the issue of music but actually went to the Court of Appeal all the way to the 
House of Lords. In fact, was one of the last cases the House of Lords heard before it became the 
UK Supreme Court as it is now known. 

Looking at the statute, the first question we need to ask ourselves is, what is the work? Is there a 
work that is protected by copyright? Under section one, we can see that copyright can subsist in 
original literary, dramatic, musical, or artistic works. If we have a work that is combined of music in 
some form and it's quite open under the statute, it doesn't have to be limited to melody, you could 
have rhythmic elements, avant-garde music could potentially be included here, there's no limitation 
in the statute that would prevent such works being sufficiently musical, but it does obviously have 
to include some elements that are intended to be perceived as sound. 

It also has to be sufficiently original. That's not a higher requirement, but if you copied someone 
else's song, that will not meet the standard. Also, it must be fixed or recorded. In other words, for 
this evidentiary purpose, if you're going to go into court, you need to show that you have actually 
written the song. That might be because you've written down the sheet music or might be simply 
because you've recorded it on tape, or nowadays on your phone or online. 

The person who creates the musical work is the author of it and the first owner. We say first owner 
because it's accepted under copyright that you can sell the rights to your song or you can license 
them. That's often how composers get paid is they own the copyright in the first instance and they 
then either license it under contract terms or they sell it outright in order to get a larger lump sum.  

Under the joint authorship rules of copyright law, a work of joint authorship means the work 
produced by the collaboration of two or more authors in which the contribution of each author is not 
distinct from that of the other author or authors. Not distinct simply means that it's part of the 
overall musical arrangement, not a separate piece of music that is mashed together. If you have 
two separate musical works by two different authors, that will usually not be accepted here. A 
mash-up of two different songs that a DJ has put together is not a work of joint authorship between 
those two artists because, of course, in that situation, they would have had no idea what the DJ 
was going to do with their works. They were not intending to collaborate. It's somebody else, 
actually, who's put the two together.  
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What we need for a work of joint authorship is a situation where you have at least two and possibly 
three or four or more, there's no limitation in the act to how many there might be, but at least two 
authors, in this case, musicians, working together towards the goal of contributing to a single work. 

That might be a guitarist and a pianist playing together. It might be a singer and a mandolin player. 
It could be two different musicians at different parts of the world who are communicating through 
online environments with the intention of creating a single song. You don't have to be in the same 
room as one another, but often that will be the case. As we'll see in the case law, that was the case 
in many of the cases that are part of this area of law. Now, crucially, joint authors are joint owners 
of the copyright. Under English law, that means they both have to consent to the work being 
licensed to another party.  

Another question to ask is, is there more than one version of the song in question? That would 
mean that there are actually two musical works. The first version, which might be a demo, and the 
second arrangement, which might be the hit version that you actually hear. Both can have 
copyright and different musicians may have been involved in the making of the demo as were 
involved in the making of the final hit version. In a collaborative form such as music, you have to 
actually ask the question of how was the valuable work of art created. On that, we get to the rub of 
the matter, which is at what point does another performer get credit as a joint author because of 
what they've contributed? 

Many different bands work with a situation whereby there's one main songwriter who brings a song 
to the band. Then others add piano perhaps or guitar or drums. Is that sufficient to make you a joint 
author? As you'll have seen from the course, originality is not a high standard. Intellectual creation 
simply means that you're making choices, you're adding some artistry to whether you're taking a 
photograph or whether you're writing a poem, or whether you're contributing to a piece of music. 
Oftentimes, the contributions should be considered as original. 

It appears from UK case law as it stands at the moment that as long as a performing musician 
makes an original contribution that might be the addition of a hook to the song in the form of a 
guitar riff or an introduction to the song, they can be seen as a joint author of that arrangement of 
the song. Therefore, they should be entitled to a share in the ownership, which means they should 
have a share in the royalties that come from it. 

Interestingly, the UK courts have held that the parties can determine between themselves on what 
basis that share should be made or the court will, if the parties cannot agree, impose a solution. 
That might be 50/50 if both parties have contributed equally, but if on the basis of the 
proportionality of each contribution 50/50 is not appropriate, it could be 60/40, 70/30, even 80/20. 

In Hadley v Kemp, a case from the late '90s, the question was about a saxophone part added to 
True by Spandau Ballet. The court held that the saxophone part was not a sufficiently original 
contribution. The court said that the musician was purely following the chords that Gary Kemp the 
main songwriter had written and that he was only doing what any musician would do in the 
circumstances. Now that decision has actually been criticized a lot by academics for applying too 
high a standard of originality. In fact, as we'll see in the main subsequent case, that standard has 
now been applied more evenly in the recent case. As a result, Hadley v Kemp is what we would 
call a questionable authority, not a strong precedent given the subsequent case law. If it were 
decided today with the same set of facts, my argument would be that the saxophonist would have 
won the joint authorship share.  

The case of Fisher v Brooker, very, very important. In particular, the Court of Appeal decision in 
2008 is very, very important. Involved the song A Whiter Shade of Pale, a hit song from 1967 by 
Procol Harum. 

Here, like in Hadley v Kemp, the initial composition was written by one person, Gary Brooker. The 
band was formed in the studio to record the pop version, the hit version, and Matthew Fisher joined 
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the band at that stage. He was the one who added the organ part as a counterpoint to the chords 
that had been devised by Brooker. Despite the fact that the main hook of the song is the organ part 
that Fisher added, Brooker was the only one credited as the songwriter and he was the only one 
who received royalties until almost 40 years later when Fisher finally took a case against him. 

The Court of Appeal identified that there were two musical works, the first of which was solely 
authored by Brooker, but the final arrangement of A Whiter Shade of Pale with the full 
performances, including the new organ part came from Fisher was the valuable work in question. 
That was the one that everybody wanted to hear on the radio. That was the one that everybody 
wanted to license. The Court of Appeal said that Fisher was a joint author of that final 
arrangement, which meant that he was entitled to the lucrative royalties which Brooker had 
previously claimed solely for himself. 

However, initially, the Court of Appeal said that Fisher had waited too long to take the case and 
was therefore stopped from receiving damages and royalties. Fisher appealed that to the House of 
Lords and won. The House of Lords said, "There's nothing in the Copyright Act to suggest that you 
cannot wait 40 years before bringing your claim. You're not stopped by the act and the provisions 
of the act. There's nothing in the previous case law that would suggest you should have to take 
your case immediately." 

The only sting in the tail for Fisher was that the court did say that until he took the case, which was 
in the early 2000s when he first filed the case, he could not claim royalties until that point. He 
missed out on the royalties from '67 to I think 2004 when he filed the claim. Post 2004, he had put 
Brooker on notice that the case was now in dispute, and therefore from that date, the royalties 
ought to accrue to him. That indeed is what the House of Lords found. 

Here they found the share to be awarded to Fisher should be 40%, so there was no need to think 
of this as a 50/50 scenario. The court accepted that Brooker had done the bulk of the work in 
coming up with the initial composition, but a lot of the value of the song was in that important organ 
part that Fisher had added. They decided that 40% was a reasonable share based proportionally 
on what both parties had added.  

Concluding thoughts, the law on joint authorship is now clear because we've had this case of 
Fisher v Brooker which went to the High Court all the way to the highest court in the land. Any 
musician who adds sufficient creative originality to a musical work during the performance and 
recording process is a joint author of the resulting arrangement. If you add a hook to the song in 
the form of a vocal line, in the form of a guitar riff, in the form of an organ part, that will be sufficient 
for you to meet the threshold to be a joint author. The share of copyright that you're entitled to can 
be decided on a proportional basis, who contributed what at what time, who did the bulk of the 
work. These are all questions the court will certainly take into account.   
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